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Court of Appeals of the District of Columbia 

No. 5984. 

Elwood M. Wilson, Plaintiff in Error, 

vs. 

Elsie Mae Atwood. 

1 In the Municipal Court of the District of Columbia. 

No. 263,589. 

Elsie Mae Atwood, Plaintiff, 

vs. 

Elwood M. Wilson, Defendant. 

Agreed Statement of the Case, j 

On or about the 17th day of January, 1933, tlje plaintiff, 
Elsie Mae Atwood, filed in the Municipal Court an action 
seeking to recover from the defendant, Elwood pi. Wilson, 
the sum of $50.00 alleged to be due on January 15, 1933, 
under the provisions of a separation agreement entered 
into between the parties on April 6, 1929. A ccfpy of said 
separation agreement was filed by the plaintiff as a part of 
her bill of particulars, and the same reads as follows: 

This agreement, made this 6th day of April, A. D. 1929 
between Elwood M. Wilson of Washington, hereinafter 
called the husband, and Elsie Mae Atwood Wilson, also of 
Washington, and hereinafter called the wife, witnesseth: 

Whereas unfortunate differences and disputes have 
arisen between the parties hereto and they have separated 
and are now separated and intend to live apart from each 
other during the remainder of their natural lives; and, 

Whereas the said husband wishes to maintain his said 
wife according to his income and station in life and to 
make a division of the money which he has saved from his 
earnings and also the personal property whic(i he owns 
or which she may own or possess, the same being the ac¬ 
cumulation from the earnings of the husband during the 
marriage. 
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Now therefore, in settlement, adjustment and satisfac¬ 
tion of all property, questions and rights, the said husband 
does hereby give to his wife one-half of the fund, amount¬ 
ing to approximately $500.00 which was formerly in their 
joint account in the Riggs Banks at 14th and Park Road, 
branch of the Riggs National Bank, which fund is 
2 now intact except for the use of a small amount 
thereof for necessities used with the consent of both 
parties hereto, the equal division of the balance of said 
account between the parties hereto being agreed to after 
the payment of certain small outstanding obligations not 
in excess of $50 and attorney’s fees; that in further set¬ 
tlement and adjustment of their differences the husband 
does hereby assign, convey, transfer and set over unto said 
wife all of the household furniture situated in Apartment 
No. 304 at 3519 13th Street, N. W., Washington, D. C., said 
apartment having been formerly occupied by the parties, 
except a certain desk wherein the husband has kept his 
records which he retains; that it is further understood 
and agreed between the parties that the wife will hereafter 
pay the rent therefore out of her monthly allowance here¬ 
inafter agreed to until the present lease, signed by the 
husband, expires on the first of July, 1929; that in 
further settlement and satisfaction of their agreement the 
said husband agrees to pay his said wife or her attorney 
the sum of $100 per month, in two equal installments of 
$50.00 each on the 1st and 15th of each month, the first 
payment of which shall be due and payable on the 15th 
day of April, 1929; that there was started in the branch 
of the Riggs National Bank at 14th Street and Park Road, 
in December of 1929 two Christmas savings accounts, one 
in the name of the husband and one in the name of the 
wife, and it is further understood and agreed between the 
parties hereto that the Christmas savings fund in his name 
shall be and remain his property and the Christmas sav¬ 
ings fund in the wife’s name shall be and remain her prop¬ 
erty ; that the automobile which the husband purchased and 
still owns shall be and remain his property. 

And therefore, in further consideration of the premises, 
the said wife hereby releases the said husband from all 
obligation of future support and she releases and relin¬ 
quishes unto said husband, his heirs, executors, adminis¬ 
trators, and assigns, all rights or claims by way of inherit¬ 
ance or descent in and to any real or personal property 
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of said husband now owned or hereafter acjquired, all of 
the rights of whatever kind and nature growing out of said 
marriage relation. 

Said wife also agrees that she will not incijir or contract 
any debts on his credit, and it is further Agreed by the 
parties hereto that they will not in any way Interfere with 
or molest each other at any time after the date of execu¬ 
tion of this agreement. 

Said husband, on his part, for the consideration herein 
named does hereby release and relinquish to the said wife, 
her heirs, executors, administrators, and assigns, all rights 
or claims of inheritance, descent, distribution 
rights or claims growing out of the marriage 


and all other 
| relations of 

said parties; and said husband shall be forever barred from 
all rights in the estate of said wife, real, personal or mixed 
now owned or hereafter acquired. 

It is also understood and agreed between the par- 
3 ties hereto that in the event that a divorce or an 
annulment should be granted at any time dissolving 
the bonds of matrimony between them and that, subse¬ 
quently, the wife should remarry, the husband thereby will 
be relieved from the payment of any further monthly sums 
as agreed to herein. 

^ I 

In witness whereof the parties have hereunto fixed their 
hands and seals in the dav and vear aforesaid.j 

EL WOOD M. WILSON. | [seal.] 

ELSIE MAE ATWOOD WILSON- [seal.] 

I 

The defendant filed an affidavit of defense wherein he 
admitted the execution of the said separation agreement 
and admitted that he had not paid the installment in amount 


of $50.00 alleged to be due on January 15, 1933. 


He alleged 


obtained in 
a, Virginia, 


that on September 26, 1931, the plaintiff had 
the Corporation Court of the City of Alexandr 
decree of divorce dissolving the bonds of matrimony be 
tween said parties. He further alleged, on information and 
belief, that for a long period of time prior to the 15th day of 
January, 1933, the plaintiff had cohabited with and had 
been the concubine of a certain man, whose identity was 
disclosed, and that particularly between the d^.tes of No¬ 
vember 1, 1932, and January 1, 1933, she haft cohabited 
with said man at a certain specified address in the District 
of Columbia. The defendant further averred that he was 
advised, and believed that the said conduct of the plaintiff 
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had ab-ogated the said separation agreement and had termi¬ 
nated his obligation to make further payments under the 
provisions of the same, and that he was not indebted to the 
plaintiff in the amount claimed. 

On April 4, 1933, said cause came on for trial before 
Judge Mattingly and a jury. In his opening statement to 
the jury the attorney for the defendant stated that defend¬ 
ant expected to prove certain facts which as stated were 
substantiallv as stated in the affidavit of defense and 
4 hereinbefore related. At the close of the defendant’s 
opening statement, the attorney for the plaintiff 
moved the Court to direct a verdict in favor of the plaintiff. 
Said motion was granted by Judge Mattingly and the jury 
was instructed to return a verdict in favor of the plaintiff 
in the amount of $50.00 with interest thereon from January 
15, 1933, and said verdict was returned accordingly. To the 
action by the Court in this respect the defendant duly noted 
an exception. 

On April 10. 1933, judgment upon said verdict was 
entered in favor of the plaintiff. 

Thereafter the defendant petitioned the Court of Ap¬ 
peals of the District of Columbia for the allowance of a 
writ of error with respect to said judgment, and on May 19, 
1933 said petition was granted and a writ of error was 
issued to the Municipal Court. 

The defendant has assigned as error the action of the 
Court in directing a verdict in favor of the plaintiff upon 
the opening statement of the defendant’s attorney. 

It is hereby stipulated and agreed that the above state¬ 
ment of the case contains a true and correct recital of the 
facts of record in the above entitled cause insofar as the 
same are necessary to show how the questions involved in 
the appeal herein arose and were decided in the trial court 
and insofar as the same are essential to a decision of such 
questions on appeal. 

MILTON CONN, 

Attorney for Plaintiff. 
JEAN M. BOARDMAN, 

Attorney for Defendant. 

The above agreed statement of the case is hereby ap¬ 
proved and the same is ordered to be made of record herein 
this 12th day of June, 1933. 

1 ROBT. E. MATTINGLY, 

Judge . 
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In the Municipal Court of the District df Columbia. 

No. 263-589. 

Elsie May Atwood, Formerly Known as E^sie May 
Atwood Wilson, Plaintiff, 

vs. 

Elwood M. Wilson, Defendant. 

Copy of Minute Entry of Judgment L 


t judgment 
be entered, 
considered 
the sum of 


Date. 

1933. 

Apr. 10. It appearing under Rule of Court tin 
on the verdict in this cause should 
it is so ordered. Wherefore, it is 
that plaintiff recover of defendant 
Fifty Dollars ($50.00) with interest from Jan¬ 
uary 15, 1933, and costs; and hav^ execution 
thereof. Thereupon, defendant’s dounsel ad¬ 
vises the Court that he may wish td apply for 
a writ of error, and moves the Court to fix the 
maximum amount of an undertaking to oper¬ 
ate as a supersedeas and the Court thereupon 
fixes the same in the sum of Onfe Hundred 
Dollars ($100.00). 

Minutes 70, Page 323. 

This is to certify that the foregoing is a true copy of 
the minute entry in the above-entitled cause. 

Witness the Honorable George C. Aukam,j Presiding 
Judge of said Court, this 12th day of June, A. D. 1933. 

BLANCHE NEFF, 

Clerk 

ByW. M. NEDROW, 

Assistant Clerk. 

Costs paid by Plaintiff, $18.25. 

Costs paid by Defendant, $14.15. 

6 United States of America, ss : 

The President of the United States to the 

Robert E. Mattingly, Judge of the Municipal Court of 

the District of Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is il 


Honorable 


h the said 



6 


EL WOOD M. WILSON VS. ELSIE MAE ATWOOD. 


Municipal Court, before you, between Elsie Mae Atwood, 

r 1 1^ known as Elsie Mae Wilson, plaintiff, and 
Elwood M. Wilson, defendant, No. 263,589, a manifest 
error hath happened, to the great damage of the said 
defendant, as by his complaint appears. We being willing 
that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in 
this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things con¬ 
cerning the same, to the Court of Appeals of the District 
of Columbia, together with this writ, so that you have the 
same in the said Court of Appeals, at Washington, within 
20 days from the settling of the bill of exceptions, or 
within such additional time after the expiration of the 
20 days as the court below or a judge thereof for sufficient 
cause shall allow; that the record and proceedings afore¬ 
said being inspected, the said Court of Appeals may cause 
further to be done therein to correct that error, what of 
right and according to 1 the laws and customs of the United 
States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the* said Court of Appeals, the 19th day of May, in the 
vear of our Lord one thousand nine hundred and thirtv- 
three. 


[Seal Courts of Appeals, District of Columbia.] 


HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 


Allowed bv 

D. LAWRENCE GRONER, 

Associate Justice of the Court of 

Appeals' of the District of Columbia. 


7 [Endorsed:] Filed May 19, 1933, Municipal 

Court, District of Columbia. 

« 

Endorsed on cover: In error to the Municipal Court. 
No. 5984. Elwood M. Wilson, plaintiff in error, vs. Elsie 
Mae Atwood. Court of Appeals, District of Columbia. 
Filed Jun. 13, 1933. Henry W. Hodges, Clerk. 
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IN THE 


Court of Appeals, B&trict of Coltunfua 


J ttly Term, 1933. 


No. 5984. 


Elwood M. Wilson, Plaintiff in Error , 

vs. 

Elsie Mae Atwood, Defendant in Error. 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 


Jean M. Boardman, 
Attorney for Plaintiff in Error. 


Puss or Bybox S. Adams. Washington. D. o. 





IN THE 


Court of Appeals, ^strict of Columbia 


July Teem, 1933. 


No. 5984. 


Elwood M. Wilson, Plaintiff in Error, 


vs. 


Elsie Mae Atwood, Defendant in Error. 


BRIEF ON BEHALF OF PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE. 

This case comes before the court upon a writ of 
issued to the Municipal Court of the District o 
lumbia. For convenience the parties will be ref 
to bv the same designations as below. The ess 
facts as the same appear from an agreed statenn 
the case (Rec. pp. 1-4) are as follows: 

On January 17, 1933, the plaintiff, Elsie Ma 
wood, tiled in the Municipal Court an action seek 


error 
f Co¬ 
erred 
initial 
Jilt of 

e At- 
ng to 



recover from the defendant, Elwood M. Wilson, the 
sum of $50.00 alleged to be due on January 15, 1933, 
under the provisions of a separation agreement entered 
into between the parties on April 6, 1929. The said 
agreement, after stating that the parties are husband 
and wife, recites that the parties have separated and 
intend to live apart for the remainder of their lives 
and that the husband wishes to maintain his wife ac¬ 


cording to his income and station in life and to make a 
division of money which lie has saved and the personal 
propertv which thev own. Bv the terms of said agree- 
ment certain specified property including money in 
bank was divided between the parties, and the husband 
agreed to pay to the wife the sum of $100.00 per month 
in two equal installments of $50.00 each on the 1st and 
15th davs of each month. Nothing is contained in the 
agreement with respect to the continuance of said pay¬ 
ments except the following: “It is also understood 
and agreed between the parties hereto tlint in the event 
that a divorce or an annulment should be granted at 
anv time dissolving the bonds of matrimonv between 

* V. • 

them and that, subsequently, the wife should remarry, 
the husband thereby will be relieved from the payment 
of anv further monthlv sums as agreed to herein.” 
The agreement contains no express provision to the 
effect that the monthly allowance to be paid to the wife 
is to be dependent upon her remaining chaste. 

The defendant filed an affidavit of defense wherein 
he admitted the execution of the said agreement and 
admitted that he had not paid the installment in 
amount of $50.00 alleged to be due on January 15, 
1933. He alleged that on September 2G, 1931, the plain¬ 
tiff had obtained in the Corporation Court of the City 
of Alexandria, Virginia, a decree of divorce dissolving 
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the bonds of matrimony between said parties. He fur¬ 
ther alleged, on information and belief, that for a long 
period of time prior to tlie loth day of January, 1933, 
the plaintiff had cohabited with and had been the con¬ 
cubine of a certain man, whose identity was disclosed, 
and that particularly between the dates of November 1, 
1932, and January 1, 1933, she had cohabited with said 
man at a certain specified address in the District of 
Columbia. The defendant further averred that he was 
advised and believed that the said conduct of the plain¬ 
tiff had abrogated the said separation agreement and 
had terminated his obligation to make further pay¬ 
ments under the provisions of the same, and that he 
was not indebted to the plaintiff in tlie amount claimed. 

On April 4, 1933, said cause came on for trial before 
a judge of the Municipal Court and a jury, jin liis 
opening statement to the jury the attorney for t|he de¬ 
fendant stated that the defendant expected to prove 
certain facts which as stated were substantially as 
stated in the affidavit of defense and hereinbefore re¬ 
lated. At the close of the defendant's opening state¬ 
ment the attorney for the plaintiff moved the court to 
direct a verdict in favor of the plaintiff. Said motion 
was granted and the jury was instructed to return a 
verdict in favor of the plaintiff. On April 10, 1933, 
judgment upon said verdict was entered in favor of the 
plaintiff, and with respect to said judgment the defen¬ 
dant applied for and obtained the writ of error herein. 


ASSIGNMENT OF ERROR. 

The court erred in directing a verdict in fav 
the plaintiff upon the opening statement of the t 
dant’s attorney. 


or of 

efen- 
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ARGUMENT. 

The question of law presented by this ease is as to 
whether or not the unchastity of the wife subsequent 
to the execution of a separation agreement has the 
effect of terminating the allowance agreed to be made 
by the husband for her support where the agreement 
contains no express provision making the allowance 
contingent upon the wife remaining chaste. 

This question is one which, apparently, has not been 
passed upon by this court. However, in the cases of 
Moore vs. Moore, 51 App. 1). 304, and Osborne vs. 

Osborne, 59 App. 1). C. -88, this court passed upon an 
analogous {question and recognized principles which 
are applicable in this case. In the Moore case it was 
held that a wife who had been divorced on the ground 
of adultery was not entitled to maintain a suit for 
the partition of real estate vested in the name of her 
husband and herself as joint tenants, and in the Os¬ 
borne case it was held that where a husband pur¬ 
chased real estate and caused the title thereto to be 
placed in the name of his wife and himself as joint 
tenants the subsequent adultery of the wife forfeited 
her interest in said property and created a resulting 
trust enforcible in favor of the husband. In order to 
reach these results this court in both cases held that 
the condition of chastity was to be implied from the 
deed of conveyance and quoted with approval from 
Evans vs. Evans, 118 Ga. 890, as follows: 


“That as it would bo insulting and indecent to 
incorporate in a deed of gift a provision making 

it void if the wife should be guiltv of that crime 

» « 

(adultery), the husband must be supposed to have 
given and the wife to have accepted with the im- 



plied condition that the property should not be 
used for the support of the paramour, or for the 
maintenance of one who had not only violated the 
vows under which he had promised to endow her 
with his worldly goods, but had outraged liim as a 
man, and repudiated him as a husband; Itliat the 
real consideration of such a conveyance was mar- 
nage and the continuance of the married state, 
which tailed when by such an act the relation was 
rendered intolerable.” 


It would seem that for as great or even gre; 


ter rea¬ 


sons the condition of chastity should be implied from 
agreements providing for the maintenance of the wife. 
The contract in such cases does not create the duty to 
support but it merely recognizes an existing obliga¬ 
tion arising from the marriage relation, and the agree¬ 
ment to pay a specified sum periodically coi stitutes 
no more than a liquidation of the indefinite and con¬ 
tinuing obligation to a specific sum mutually agreeable 
to the husband to pay and to the wife to accept in satis¬ 
faction and discharge of the obligation to support. It 
should follow that the obligation to pay the amount 
specified in a separation agreement ought to continue 
only so long as the legal obligation to support the 
wife would continue in the absence of the contract. 
It has been held that if prior to the making of a sepa¬ 
ration agreement providing for the maintenance of the 
wife she has by her conduct forfeited the right to sup¬ 
port, the contract is without consideration and is not 
enforcible against the husband. Scherer vs. Scherer, 
23 Inch A. 384. If subsequent to the execution of a 
separation agreement the wife conducts herself in 
such a manner as in the absence of the agreement 
would forfeit her right to support at the hands of her 
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husband, to the same extent her right to future sup¬ 
port under the agreement should be forfeited. Any 
other ruleiplaces the contract on a higher plane than 
the duty out of which it arose and wholly fails to rec¬ 
ognize that the agreement to pay is the liquidation of 
and not the creation of a legal obligation. 

In the case of Roth vs. Roth, 138 X. V. S. 573, in 

which it was held that the wife’s chastity was an im- 

* 

plied condition in a separation agreement providing 
for the maintenance of the wife, Judge Hazard said: 


‘‘If ithe husband may defend a criminal action 
for nonsupport, or an action for separation 
brought by the wife, upon setting up her adultery, 
it seems to me that his rights are equally great 
under a contract as tliev are under the statutes of 
the state, even if he has failed to stipulate in the 
contract that she shall not be guiltv of the gross 
misconduct of adulterv. If it is necessary, it 
seems to me that there can be read into such a 
contract, or implied from the fair meaning of it, 
such an agreement on her part; or that, if she is 
guiltv of adulterv, it should be held that there is 
a failure of consideration for the contract. The 
parties have entered into an agreement, because 
tliev have disagreed and are unable to live to- 
get her further. The policy of the law prevents 
them from abrogating their marriage contract bv 
mutual agreement and prohibits them from dis¬ 
solving it collusively through a divorce. The obli¬ 
gation of the husband to support his wife remains, 
and in this case the parties have made an agree¬ 
ment liquidating the amount of that obligation. 
However, it is not to be assumed that the husband 
would have entered into anv such agreement, had 
his wife at that time, to his knowledge, been guiltv 
of adultery. If such were the case, and he knew 
it, there was no obligation on his part to support 
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her further, and she was unable to maintain either 
a criminal action, or an action for divorce, or an 
action for separation against him, or in any con¬ 
ceivable way to require him to pay her anything. 
In this case the contract is made, and the mar¬ 
riage relation continues. It is not abrogated by 
the agreement, but the existence of the obligation 
on the part of the husband has a continuing con¬ 
sideration: for the payments to support the wife 
are dependent upon, I think, as a matter of jus¬ 
tice, her continuing to so conduct herself that she 
maintain the status quo. When she fails to do 
that, and ceases to conduct herself in such a man¬ 
ner that she could obtain any relief, either from 
the criminal courts or from the civil courti, under 
her marital rights, it seems to me .that the has 
also forfeited her rights under this contract. To 
hold otherwise and sav that a wife can li'iold her 
husband to an agreement to support her, when 
she is guiltv of adultery and all sorts of miscon- 
duct, seems preposterous and shocking to common 
sense and good morals. We may supposej a case 

as this 
uid vet 


of a woman, who has made such a contract 
is, living in open and notorious adultery, ; 
if respondent’s contention is correct her husband 

believe 


would be absolutely powerless. 1 cannot 
that such should be the law, or is the law. 




In the later case of Randolph vs. Field, 150 N. Y. S. 
822, the opinion in the Rotli case, .supra, was over¬ 
ruled and criticized, but notwithstanding tliijs it is 
respectfully submitted that the reasoning of 
Hazard in the Roth case is most persuasive ajs com 
pared with the case which repudiated it and is 
mony with principles recognized by this court 
Moore and Osborne cases, supra. 

In the case of Devine vs. Devine, 89 N. J. Eq. 51, 
it was held that the legal obligation of the husband to 


in har- 
in the 
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support liis wife exists only so long as she shall re¬ 
main chaste, and that with respect to a separation 
agreement the condition of chastity was to be implied. 
With respect to this latter, the court said: 


“Any assumed contemplation of the parties that 

a virtuous wife mav fail from virtue attributes 

* 

to a virtuous woman an almost impossible ami 
wholly unreasonable conception, and attributes to 
the husband a contemplation so unnatural and so 
at variance with the field of privilege which the 


law extends that the implied condition of chastity 
seems necessarily present in such agreements.” 


In the case of Whittle vs. Schlemm, 94 X. J. L. 112, 
the Court of Errors and Appeals of Xew Jersey over¬ 
ruled the Devine case. It is of the utmost significance, 
however, to note that in Whittle vs. Schlemm the court 
stated the law of that jurisdiction to be, contrary to 
the holding of the Devine case, that the legal dutv of 
a husband to support his wife was not terminated by 
the wife’s adultery but that the obligation continued 
unless and until the husband procured a divorce. What¬ 


ever may be the law in this respect in the State of Xew 
Jersey, no one will contend that this is the law in the 


District of Columbia. 


It is believed that the question involved in this case 
has been directly passed upon by the courts of only 
three states, namely, Xew York, Xew Jersey, and 
Pennsvlvania, and the following, in addition to the 
cases hereinbefore cited and discussed, are believed 
to be all of the reported cases wherein the question has 
been presented for decision. Hann vs. DeFrccst, 178 
X. Y. S. 4t4; Thomas vs. Thomas, 104 A\ J. Eq. GOT; 
and Mulir’s Estate, 59 Pa. Super. 393. It is conceded 



that the rule now obtaining in each of the three juris¬ 
dictions mentioned is that the condition of chastity can 
not be implied as a matter of law in a separation agree¬ 
ment. In this connection, however, it is of the utmost 
importance to observe that in each of the three juris¬ 
dictions, Xew York, New Jersey, and Pennsylvania, it 
has been held that the condition of chastity cannot be 
implied as a matter of law in a deed of conveyance 
vesting title in husband and wife as joint tenants, and 
that the subsequent unchastity of the wife dojes not 
forfeit her interest therein. See Steltz vs. Schreck, 128 
X. Y. 2(53; Lister vs. Lister, 35 X. J. Eq. 49; and Ilor- 
nack vs. Ilornack, 1(53 Atl. 512, decided Nov. 28, 1932, 
by the Supreme Court of Pennsylvania. The decision 
of this court in the Moore and Osborne cases, supra, is 
diametrically opposed to the cases last cited, although 
it appears from the brief of the appellee in the Os¬ 
borne case that the cases of Steltz vs. Schreck and 
Lister vs. Lister, among many others, were cifed to 
this court. This court having held the law of this 
jurisdiction to be opposite to that of the states of New 
York, Xew Jersey, and Pennsylvania, with respect to 
the effect of the wife’s unchastity on tenancies lj>y the 
entireties, there exists no reason why it should follow 
the decisions of the courts of said states with respect to 
separation agreements. The courts of said jurisdic¬ 
tions have been consistent in holding that the condi¬ 
tion of chastity can be implied in neither a deed cre¬ 
ating a tenancy by the entireties nor in a separation 
agreement. This court should be consistent and hold 
that the condition of chastity can be implied in b<}th. 

It mav be contended on behalf of the defendant in 
error, and it has been so held in some of the cases here¬ 
inbefore cited, that since it was competent for the par- 
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ties to have incorporated an express condition of chas¬ 
tity in the separation agreement and since they failed 
so to do it must be considered that it was their inten¬ 


tion that the chastity of the wife was not to be a con- 
dition. This is the exact equivalent of saying that it 
was the intention of the parties that the wife should 
be at liberty to commit adulterv. Viewed in this light, 
it seems highly improbable that any husband would 
consent to his wife committing adultery while he con¬ 
tinued to support her. Such a proposition if extended 
to its logical limits, as is compelled by the facts of this 
case, requires it to be assumed that at the time of en¬ 
tering into ithe agreement it was the intention of the 


husband that the wife if she desired might even live as 


the concubine of another man while she continued to 


draw her means of livelihood from him. Such a con¬ 


struction of the contract is so contrary to public policy 
and so violently opposed to human experience that it 
would seem to be untenable. 


In the lower court the attorney for the defendant in 

* 

error placed considerable reliance upon the case of 

Santmyer vs. Santmyer, 48 App. D. 0. 310. That case, 

however, held only that the obligation of a husband to 

make payments for a wife’s maintenance under the 

terms of a separation agreement was not terminated 

by a divorce obtained by the husband upon the ground 

of desertion. The onlv misconduct of the wife in- 

% 

volved in that case was her desertion, something which 
of necessity must have occurred prior to the execution 
of the separation agreement, and the wife’s chastity 
either prior or subsequent to said agreement was not 
involved. This court did mention the Devine case, 
supra, but it expressly stated that the issues involved 
in that case were not in point. It is true that the 
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Devine case was referred to as being contrary to the 
great weight of authority, and that an English c^se was 
cited wherein it was held that the subsequent Adultery 
of 1 lie wife was not a ground upon which to otjtain an 
annulment of a deed of separation where the diced did 
not contain the condition. Anything contained in the 
opinion in the Santmycr case, however, with respect to 
the power of the court to read into a separation! agree¬ 
ment tlie condition of chastitv must be conceded to be 
dicta, and as such it is subject to the rule stated by 
Chief Justice Marshall in Cohen vs. Virginia, G Wheat. 
UG4, and recently reaffirmed by tlie Supreme Court 
of the United States in the case of O’Donoghuc vs. 
United States, 77 L. ed. 950 at 964, that: | 

“It is a maxim not to be disregarded that gen¬ 
eral expressions, in every opinion, are to bi} taken 
in connection with the case in which those expres¬ 
sions are used. If they go beyond the case, they 
may be respected, but ought not to contijol the 
judgment in a subsequent suit when the yqv\\ point 
is presented for decision. The reason of this 
maxim is obvious. The question actually before 
the Court is investigated with care, and consid¬ 
ered in its full extent. Other principles which 
may serve to illustrate it, are considered ii^ their 
relation to the case decided but their possible 
bearing on all other cases is seldom completely in¬ 
vestigated.” I 


It- is respectfully submitted that the judgment of the 
lower court should be reversed. 


Respectfully submitted, j 

Jean M. Boaedman, 
Attorney for Plaintiff in Error. 
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OF THE DISTRICT OF COLUMBIA. 

July Term, 1933. j 

No. 5984. 

EL WOOD M. WILSON, PLAINTIFF IN ERROR, 

vs. 

ELSIE MAE ATWOOD, DEFENDANT IN ERROR. 

Brief on Behalf of Defendant in Error. 

STATEMENT OF THE CASE. 

The plaintiff sued her former husband under a sepa¬ 
ration agreement entered into between them before 
she was divorced. The agreement provided that the 
defendant could be relieved from any farther payments 
of the monthly sums only by a divorce or annulment 
between the parties AND remarriage later by th<^ wife. 
The defendant filed an affidavit of defense, setting up 
unchastity on the part of the wife after she had been 
divorced from him; that is, trying to insert into the agree¬ 
ment another condition providing the monthly payments 
should cease on the ground of unchastity. 

After completion of the opening statement of counsel 
for the defendant to the jury, counsel for plaintiff moved 
the Court to direct a verdict in favor of the plaintiff, 
which motion was granted, and judgment ehtered 
accordingly for the plaintiff. 

357-K—1 


i 

i 
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ARGUMENT. 

The only, question of law presented by this case is 
whether the alleged unchaste conduct of the plaintiff 
abrogates a separation agreement wherein there is no 
provision referring thereto. It has been universally 
held, not only in the District of Columbia Court of 
Appeals in the case of Santmyer vs. Santmyer, 48 

i 

D. C. App. 310, but also in England, Canada and every 
jurisdiction of the United States where this ques¬ 
tion has been raised, that in absence of stipulation 
to the contrary in the contract, the unchastity of the 
wdfe subsequent to the execution of a separation agree¬ 
ment does not constitute ground for setting aside the 
agreement or the release of the husband from his ob¬ 
ligation thereunder, nor in the absence of an express 
condition in a separation agreement to the contrary 
does subsequent adultery of the husband release the 
wife from the effect of the agreement nor entitle her to 
repudiate it, nor prevent the husband from relying 
on and enforcing it. 30 Corpus Juris 1065; 9 R. C. L. 
532; 90 Am. Dec. 370: 8 A. L. R. 1452. 

Counsel for the defendant concedes that every case 
he has been able to find is clearly in favor of plaintiff’s 
contention, with the exception of the case of Devine 
vs. Devine, infra, and Roth vs. Roth, infra, which were 
expressly overruled and disapproved in later cases in 
their respective jurisdiction. The following are a few 
of the cases that have been cited to uphold this con¬ 
tention : 

Whittle vs. Schlemm, 93 N. J. L. 78, 106 A. 
S19; Whittle vs. Schlemm, 94 N. J. 112, 109 A. 
305, 8 A. L. R. 1447 (overr Devine vs. Devine , 89 
N. J. Eq. 51, 104 A. 370); Dixon vs. Dixon, 24 
N. J. Eq. 133; Dixon vs. Dixon, 23 N. J. Eq. 
316; Randolph vs. Field, 165 App. Div. 279, 
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150 N. Y. S. 822 (mod 84 Misc. 403, 146 N. Y. S. 
247, and disappr Roth vs. Roth , 77 M\sc. 673 , 
138 N. Y. S. 573); Hann vs. Defreest, 178 N. Y. 
S. 414; Nuhr’s Est., 59 Pa. Super, 393 (aff 23 
Dist. 371) ; A. vs. C., 18 Pa. Dist. 88: Wasteneys 
vs. Wasteneys, (1900) A. C. 446; Sjveet vs. 
Sweet, (1895) 1 Q. B. 12, Fearon vs. Aylesford, 
14 Q. B. D. 792; Hart vs. Hart, 18 Ch. D. 670; 
Jee vs. Thurlow, 2 B. & C. 547, 9 E. Cj L. 241, 
107 Reprint 487; Scholey vs. Goodmen, 1 C. 

P. 35, 12 E. C. L. 32; Goslin vs. Clark, )L2 C. B. 
N. S. 681, 104 E. C. L. 6S1, 142 Reprint 1310; 
Evans vs. Carrington, 2 De G. F. <fc J. 481, 63 
Eng. Ch. 376, 45 Reprint 707. 

In our own jurisdiction the case of Santmyer vs. 
Santmyer, 48 D. C. App. 310, this Court, after criticizing 
the decision of the Devine case before it was disapproved 
in the case of Whittle vs. Schlemm, supra, (followed 
the cases in all other jurisdictions in no uncertain 
language. Mr. Justice Van Orsdel, in delivering the 
opinion of the Court, stated : 

Alimony and maintenance have their origin 
in the obligation of the husband to support his 
wife, and are usually dispensed in the equitable 
jurisdiction of the court. But here we have an 
express contract of separation in which the husband 
agrees , in consideration of the separation , not 
only to pay the wife a stipulated amount per 
month as long as both shall live, but the contract 
further provides, as part of the consideration, for 
the conveyance by the husband to the wife of 
certain real estate in the District of Cblumbia 
and the payment to her of a cash sum in the 
amount of S100. The contract makes no pro¬ 
vision for rescission in the event of divorce or 
remarriage of either, as it might have ddne, but 
expresses a fixed obligation for a legal con¬ 
sideration continuing during the life of both 
so long as they live apart. It, thereforb, could 
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only be rescinded by mutual consent or by ex¬ 
press adjudication in a proper proceeding. To 
hold otherwise , we would have to read into this con¬ 
tract a condition not warranted by its terms. This 
the court will not do. In Charlesworth vs. Nolt, 
29 L. T. N. S. 647, a case where it was sought to 
annul a deed of separation on the ground of the 
subsequent adultery of the wife, the court said: 
“The contingency of adultery being committed 
by either of the parties was evidently not contem¬ 
plated by anyone when the deed was executed, and 
therefore the court cannot introduce into the 
deed a condition not already there.” 

It might be mentioned here that the consideration 
in this cas^ was not only the agreement of the husband 
to pay the wife a stipulated amount as long as both 
live or unless the wife divorces AND remarries, but 
also an agreement on the part of the wife that she 
does thereby release the husband from all obligations 
of further support and also release him from all her 
rights and claims to any property that he may obtain 
by way of inheritance or descent, or to any real or 
personal property of said husband then owned or 
thereafter to be acquired by him and from all rights of 
whatever kind and nature growing out of said marriage 
relation. (R. 2, 3.) She further agreed not to incur 
or contract any debts on his credit (R. 3). 

A perusal of the separation agreement (R. 1-3) will 
disclose that it was very well drawn, dividing very 
carefully alb the personal property of the husband and 
wife, and also carefully releasing the husband from 
any further obligation to support his wife and both 
husband and wife from any claims to each others 
property; and it furthermore very carefully and partic¬ 
ularly sets forth just how the husband may be relieved 
from any further payment. 
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As the Judge in the lower Court well said, “It is 
possible that the parties, at the time of the execution 
of the separation agreement did not care w^hat the other 
party did after the execution of said agreement^ ” 

In overruling and disapproving the Devi[ne case, 
which counsel for the defendant relies upoh in his 
brief, in Whittle vs. Schlemm, 109 Atl. 305, 8 A. L. R. 
1447 (with a splendid annotation upholding ihis con¬ 
tention), the Court stated: 

We are unable to concur in the reasoning of 
the learned vice chancellor (in the Devine case), 
or to agree that there is any different rule in 
reference to the right of the wife, while living 
separate and apart from her husband, i;o secure 
the funds provided for her support in a separation 
agreement, even after a commission of an act 
of adultry by her, because, in our opinion, the 
husband’s liability persists, unless there is an 
express stipulation and limitation in the sepa¬ 
ration agreement that payment shall cease in the 
event of her becoming unchaste. The question 
is one of construction of the agreement, and 
where husband and wife are living apart under 


the situ- 
in their 


separation articles, there is nothing in 
ation which calls for the importation 
contract of a dum casta clause, as it is galled; on 
the contrary, the situation, namely, the wife’s 
dependence and the husband’s liability for her 
support while she continues to be his wife, repels 
such a consideration. 

The case of Roth vs. Roth, 138 N. Y. S. 33^, quoted 
at much length by the defendant, is expressly dis¬ 
approved in the case of Randolph vs. Field, 150 N. Y. S. 
822, in the following language: 

Nor do I think the allegation of plaintiff’s 
adultery subsequent to the making of tjhe agree¬ 
ment is a defense to the action. This rule is in 
accord with the English rule. Feerm vs. Earl 
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of Aylesford. See also 21 Cyc. 1597; Bishop in 
Marriage, Divorce and Separation, vol. 2, Sec. 
1282; Dixon vs. Dixon, 24 N. J. Eq. 133. 

The only authority opposed to this view to 
which my attention has been called is Roth vs. 
Roth, 77 Misc. Rep. 673, 138 N. Y. Sug. 513, a 
decision of the County Court of Oneida County. 
The conclusion there reached, it seems to me, 
is erroneous, and opposed to such authority as 
I have been able to discover. As was said in 
Galush vs. Galush, 116 N. Y. S. 635: “The 
wrongful act of the husband, then, did not of 
itself avoid even the marriage contract. Much 
less was it potent to affect a contract founded, 
not upon a promise to faithfully observe the 
marriage vows, but instead upon a legal obligation 
to support and maintain a wife.” 

Counsel for defendant quotes at length from the 
case of Evans vs. Evans, 118 Ga. 890, quoted with 
approval in the cases of Moore vs. Moore, 51 App. 
D. C. 304 (which was decided three years after the 
Santmyer case), and Osborne vs. Osborne, 59 App. D. C. 
288, but omits the Osborne case wherein the Court 
clearly distinguishes these cases of tenancy by entireties 
and our case of separation agreement as follows: 

Counsel for defendant have cited a number of 
cases which seem to be based upon the theory 
that acts occurring subsequent to the conveyance 
amount merely to defeat the belief or expectation 
entertained at the time of the conveyance, and 
as such do not afford a basis for compelling a 
conveyance. Some of these cases involve post 
nuptial deeds of settlement, where, subsequent 
to the, execution of the deed, the plaintiff had 
obtained an absolute divorce from his wife. In 
others, deeds of separation were involved , where 
the courts held that the consideration being the 
separation of the parties and the breaking of the 
martial relation , the deed would not be vacated on 
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the ground of subsequent adultery. Othpr cases 
are based upon a separation deed providing for 
payment of support; and these are held un¬ 
affected by a subsequent divorce in favojr of the 
husband; but a review of the authorities con¬ 
vinces us that the rule announced in the Moore 
Case (a tenancy by entirety case), and in the 
many cases sustaining it, is the equitable one, 
and the rule obtaining in this District | and to 
which we will adhere. 

i 

The parties to the agreement are dealing at arms’ 
length. When such a provision is desired it }s incor¬ 
porated in any such well-written separation agreement 
as the one now before the Court. The Courts are 
unanimous in holding, as this Court did in tpe Sant- 
myer case, supra, that they will not incorporate the 
dum casta clause in a separation agreement. 

In the case of Lister vs. Lister, 35 N. J. Eq. 49, cited 
by defendant, title of the property was in wife’s name, 
although paid for by the husband. 

As was very well stated in O’Malley vs. OiMalley, 
272 Pa. 528, 116 Atl. 500, the Courts are in hopeless 
conflict as to the affect of divorce and adultery on the 
question of tenancy by entireties. The Cou}*t there 
stated as follows: 

Upon the main question the authorities in other 
jurisdictions are in hopeless conflict. Admittedly 
the great weight thereof is that by a divprce the 
unity of which is essential to an estate by entireties 
is destroyed and hence it is converted into a 
tenancy in common. 21 Cyc. 1201; 13 C. L. 
1121. We have held, however, that after a 
divorce the estate retains the incident^ which 
pertained to it at its inception. Alles vs. Lyon, 
216 Pa. 604, 66 Atl. 81. 

No such issue arises in this case. To permit defendant 
to urge at this time that adultery should be j written 
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into the separation agreement as a cause for its annul¬ 
ment would throw open the agreement to an extent 
not to be contemplated by prudent convenanters. 
For instance, it would be within the realm of probability 
in such a case that it could be shown that at the time 
of the execution of the separation agreement both 
parties were living in adultery and that the contract 
as drawn contemplated that condition. 

The issue is very clear in the instant case: 

Does the alleged unchastity of the wife void a sepa¬ 
ration agreement wherein no provision as to future 
conduct of the wife is embraced? 

There are no other property rights involved here. 

In Santmyer vs. Santmyer, supra, Mr. Justice Van 
Orsdel said: 

No question of public policy is here involved, 
as was held by the New Jersey court in the recent 
case of Devine vs. Devine, N. J. Eq. 104 Atl. 
370 [later overruled by Whittle vs. Schlemm], 
chiefly relied upon by counsel for defendant, 
where the divorce was granted upon the ground 
of the adulterous conduct of the wife, and a 
contract similar to the one before us was held 
to be no longer binding upon the husband; 
since the court construed the agreement as 
containing an implied condition that the wife 
should remain chaste. The decision in this case, 
however, seems to stand alone and to be contrary 
to the great weight of authority. 

It is respectfully submitted that the judgment of the 
lower court should be affirmed. 

Respectfully submitted, 

MILTON CONN, 

GEORGE J. BODEN, 

Attorneys for Defendant in Error. 



